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Introduction

The Nova Scotia Department of Transportation and Infrastructure Renewal has a long standing
relationship with the private contractors of the province who work on the many construction projects
which are tendered each year. The projects for the most part run fairly smoothly however from time to
time differences of opinion will arise which sometimes lead to claims against the province by the
contractors involved. These claims have had protracted settlement times reaching into years. At times
these claims have ended up being adjudicated in a court of law. The time and expense in dealing with
these disputes creates real issues and hardship for the parties involved. This proposal is in response to a
request from The Nova Scotia Road Builders Association to formalize the process of dispute resolution
so that these claims can be dealt with in a timely manner in a less formal way than a legal decision. This
process would replace the existing method which normally involves a negotiated settlement between
the two parties with no real set timelines.



Definitions
NSTIR — The Nova Scotia Department of Transportation and Infrastructure Renewal
NSRBA — The Nova Scotia Road Builders Association

Contractor — A private entity who enters into a contract with NSTIR as a result of a successful bid on a
proposal.

Proposal — A description of work to be performed.

Project — Individual portions of work which can be grouped together to form a proposal. A proposal may
not necessarily be comprised of more than one project.

Tender — Document issued by NSTIR for the acceptance of bids on a proposal.

Contract — A formal agreement between the Department and its contractor outlining the work to be
performed and the compensation payable once the work is complete.

EDHEC — The Executive Director, Highway Engineering and Construction
DHES — The Director, Highway Engineering Services

Final Estimate — The Estimate which is prepared after all work as define in the contract has been
completed to the satisfaction of NSTIR. It will include all holdback payments and allow for the release of
securities held.

Date of Final Estimate — The date of the letter of transmittal of the final estimate from the Project
Engineer to the contractor.

Dispute Resolution Panel — The name given to the group of professionals assembled to hear and offer
opinions on claims made by either a Contractor to NSTIR or NSTIR itself. It will be expressed by the
acronym DRP.

Special Provision — A specification written which is for an item which is not included in the NSTIR
Standard Specification publication.

Dispute/Claim — Any situation arising out of a difference of opinion between the Contractor and NSTIR
regarding the administration of any part of any contract. Warranty issues will not be considered as
claims to be included in this process.

Claim Start Date — This date is determined to be the date the Contractor brings the dispute to the
attention of the TIR field staff through a formal request for resolution. This date would have to be within
6 months of the date of the final estimate.

Request for Resolution — A formal request made in writing to TIR field staff to initiate the dispute
resolution process at Step 1.



Dispute Resolution Process Description

All contracts hold the potential for conflict. Contracts which are between NSTIR and their contractors
will follow the process outlined below in order to resolve any disputes which may arise. For the
purposes of this proposed Dispute Resolution Process only claims resulting from disputes dated January
1, 2014 or later will be considered. Any claims dated between January 1, 2014 and January 1, 2016 will
only be considered until July 1, 2017. After that date the timelines outlined will apply.

Step 1 - Heard by appropriate Project Engineer

The dispute is to be negotiated by the contractor and the NSTIR field representative
(normally the Project Engineer).

. This negotiation is to take place as soon as practical after a dispute has been
recognized.

. The dispute is to be noted in the contract files through the issuance of a formal
request to initiate the dispute resolution process.

. It is to include a description of the dispute and the requested resolve.

Contractor makes formal request which must be received by the Project Engineer within 6
months of the Date of Final Estimate.

The Project Engineer will respond in writing within 10 days of the date of the request to
initiate the dispute resolution process.

If the dispute cannot be resolved as a result of negotiation in the field it will move to Step 2.
The contractor will be given 10 days to initiate step 2 of the process.

Step 2 — Heard by the appropriate Construction Manager and District Director.

To initiate Step 2 the contractor applies in writing to the appropriate Construction Manager

within 10 days of being notified that there has been no resolve at step 1.

A meeting will be arranged at a mutually agreeable location within 10 days of receipt of

notification.

) Those in attendance will be briefed prior to the meeting so that all attendees are
familiar with the dispute and the events which led to it. Those attending would
include the Contractor, their field representative, the NSTIR field representative, the
Construction Manager and District Director, and any other persons relevant to the
dispute. All relevant documents, notes, plans, specifications and all other
correspondence which is to be used to support either side of the dispute must be
brought forward and reviewed prior to the meeting.

. It is hoped that a decision on the dispute will be made at the time of the meeting by
either the Construction Manager or the District Director, however the Department
reserves the right to reply in writing within 5 working days of the meeting. If the
dispute is not resolved at step 2 the contractor must apply to the EDHEC. The
contractor will be given 10 days in which to apply to take the dispute to step 3.



Step 3 — Heard by the Executive Director of Engineering and Construction

The contractor must apply within 10 working days of the date of the response from step 2 to

the EDHEC.

. Accompanying the application would be all documents presented at step 2 as well
as any other supporting documentation, which had been discovered after the step 2
meeting. There will be no further opportunity to add to any documentation past this
point in the resolution process.

° The EDHEC and DHES or designate will review the documentation, review the
dispute with district staff, as well as review with other members of the executive.
. The EDHEC and DHES or designate will meet with the contractor to allow them to

present their side of the dispute. The EDHEC and DHES or designate will seek out a
legal opinion of the dispute utilizing legal counsel available to NSTIR.

. Once all reviews are complete the EDHEC and DHES will render a decision which will
be based on a thorough investigation of the dispute as well as how the dispute
could be adjudicated based on current Canadian contract law and contemporary
jurisprudence.

. This decision shall be delivered within 20 working days of the date of the application
to move to step 3.

. If the dispute is still not resolved the Contractor will be given the opportunity to
apply to the Chief Engineer to have the Step 4 protocol initiated. If any new
information comes to light at this point, the Dispute could be restarted at Step 1.
The contractor will be given 30 days to make application to the Chief Engineer to
enter into step 4 of the process.

Step 4 — The Step 4 process will be the opportunity to present the dispute to members of a Dispute
Resolution Panel.

Application to enter into step 4 will be made to the Chief Engineer within 30 days of

receiving a response from the EDHEC regarding the proposed resolution at Step 3.

Upon receipt of the application the Chief Engineer will decide based on the investigation

done at Step 3 as to whether the dispute can proceed to the Step 4 DRP within 20 working

days. The Contractor and the EDHEC will be advised in writing by the Chief Engineer.

. NSTIR will not allow disputes whose dollar value is below $20,000.00 to proceed to
Step 4.

The DRP will be convened within 30 working days after agreement to proceed has been

made by the Chief Engineer.

Once the decision has been made to allow the matter to proceed to the DRP then any and

all offers aimed at a negotiated settlement will be permanently revoked and will not be

considered once the DRP renders a decision.

The Step 4 DRP will function as described below and their decision although not binding will

be an accurate representation as to how a legal decision would be rendered. The decision to

move toward a litigated resolution would then lie with the individual parties.



Dispute Resolution Panel

The Dispute Resolution Panel shall be convened by the Chief Engineer within 30 days of the
decision to proceed being conveyed in writing to both the Contractor and the EDHEC.

The Chief Engineer will assign a Panel Chair whose duties will be as described below.

The Panel Chair will be an independent third party selected from an agreed to pool of
possibilities by both NSTIR and NSRBA.

Responsibilities

It shall be the responsibility of the parties to supply the panel with all documentation
presented at step 3. No other documentation will be admitted which had not been supplied
at Step 3.

It shall be the responsibility of the Chair to find appropriate accommodation for the Panel to
be held.

. The room used shall be of sufficient size to hold the Panel the Contractor and his
witnesses, as well as any relevant NSTIR staff whose presence would be requested.

. The room shall be located as is possible at a neutral location in agreement with both
parties.

It shall be the responsibility of both parties to be prepared to present their sides of the
dispute as clearly as possible with a full understanding of all aspects of the dispute.

It shall be the responsibility of the party requesting a Step 4 resolution to provide a deposit
to be held by the Chief Engineer.

. The deposit shall not be less than $10,000.00 and may be larger depending upon the
complexity of the dispute and anticipated effort required by the DRP to render a
decision.

. In the event the decision brought down by the DRP is not favorable to the party

requesting the Step 4 resolution the deposit will be used to cover any expenses
incurred in the execution of the DRP.

. Any unused portion will be returned to depositor.

. If the costs exceed that of the deposit the unsuccessful party will be responsible for
the balance of the costs.

) Deposits are to be made at the time of application to the Chief Engineer. Any funds
will be returned should the Chief Engineer decide the matter will not proceed to the
Step 4 DRP.

It shall be the responsibility of the Chair to see that the venue is appropriate prior to the

DRP as well as to see that all protocols as set out in this document are followed.

. This includes regulating presentations by the parties in terms of evidence presented
and the time frames defined.

. There shall be no new evidence presented which was not presented at Step 3.



Panel Members

As noted under “Dispute Resolution Panel” above the Chair will be an independent third party. In any
given DRP there will be three members, the Chair plus two who will be chosen from a pre-approved list
of individuals. The pre-approved list should number 10 individuals jointly approved by NSTIR and NSRBA.

Potential panel members shall be identified through an advertisement asking for members. They will be
asked to apply by the date(s) specified in the advertisement. The applications shall be reviewed by
assigned staff of NSTIR and NSRBA who will identify applicants who have the potential to be selected as
panel members. The assigned staff of NSTIR and NSRBA will then meet to finalize the list of panel
members. They will agree to a mutually convenient time and place to review and make Panel selections.
Assigned staff representing NSTIR will be identified by the Chief Engineer. Assigned staff representing
NSRBA will be the responsibility of NSRBA.

Potential members should hold a professional designation and/or long term experience in construction
contracts and the administration of these contracts. They should be well versed in contract law as it
pertains to the construction industry. They should have practical experience within the road building
industry or other heavy construction and be familiar with contract specifications and testing methods.

The list of panel members is to be kept at 10. The members shall be updated at least annually through a
verification as to whether the member can still act on a panel. Should the member indicate they wish to
withdraw from the list that member shall be replaced as soon as practical.

The members will be expected to review all relevant information to the dispute submitted with the Step
3 submission. This is to be done prior to the DRP so that they are familiar with the conditions giving rise
to the dispute. They will be expected to objectively evaluate all submissions in support of and in defense
of the dispute before them. The information is to be provided to the members at least 7 working days
prior to the DRP by the Chief Engineer or their designate.

Panel members are to be reimbursed for any reasonable travel expenses as per prevailing Government
reimbursement rates and shall be paid an honorarium not to exceed $1500.00. This shall be considered
full reimbursement for the review of the material prior to the DRP, meeting afterwards to render a
decision and responding to the parties in writing after the fact.

Dispute Resolution Protocol

The meeting room will be a standard hotel meeting room with room for 10 — 15 people. Those present
will include the Panel Chair, 2 members of the panel, 2 -5 contractor staff, 2-5 NSTIR staff, as well as
other representatives as required. Water, Coffee, and Tea is to be provided. Any electronic aid
requested i.e. for power point presentations will be provided. Any power point presentation is not to
contain any evidence not brought forward at the Step 3 submission.

The members will consider the submission and presentations of the parties and will meet after the
hearing to discuss and render a decision. The decision will be at least a 2/3 majority. The Chair will craft
the majority decision.



The panel presentations shall be a length of 3 hours and twenty minutes. The applicant shall be the first
presenter and shall be given a maximum of 1 hour for that presentation. There will be a short 10 minute
recess after which the defending party will be given 1 hour for their presentation. After another 10
minute recess 1 hour will be given for any rebuttal and clarification required by the Panel. The
presenting parties will then be dismissed and the panel will then convene to render a decision.

The decision will be given in writing to both the contractor and the Chief Engineer within 7 working days
of the DRP.

The decision must not be seen to be a negotiated settlement with no partial award of claim in order to
bring about a resolution to the matter.

The decision shall be seen to be not binding on the parties. It is intended that the decision follow the
principles of contract law and as such be representative of what can be expected after a litigation
process. Both parties shall within 20 working days of receipt of the decision indicate in writing to each
other as to whether they accept the resolution as identified in the decision.

Should the Contractor not accept the decision they shall not be eligible at that time to enter into
negotiations with NSTIR to again try to resolve the dispute. The only option available at this time would
be to move the dispute to the litigation stage.

Should the NSTIR decide not accept the decision of the panel the contractor would not have the
opportunity to attempt a negotiated settlement. The only option left would be to advance the dispute
to the litigation process. The NSTIR would release any security or holdback and pay an interim “final
estimate” to the contractor. The dispute would remain unsettled until the contractor either abandons
the dispute with notification in writing to the Chief Engineer or the dispute has been duly litigated.



